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Protecting the family estate against predators

• Identify what needs protection

• Identify key risks

• Family claims

• Litigation• Litigation

• Insolvency



Family claims

• English divorce regime

• Division of resources based on survey of the circumstances of 

the marriage

• Income and earning capacity (including future earning capacity)

• Standard of living enjoyed by the family before the breakdown of 

the marriage

• The age of each party to the marriage and the duration of the 

marriage 

• Any physical or mental disability of either party



Family claims

• White v White (2000)

• Yardstick of equality of division

• Good reason required to depart from equality

• Miller and McFarlane (2006)• Miller and McFarlane (2006)

• Court must give consideration to what is ‘fair’

• Financial needs

• Compensation

• Equal sharing (unless good reason to the contrary)



Family claims

• Equal sharing

• Applies to ‘fruits of the partnership’

• Distinguish

• Inheritance and gifts

• Pre-marital property



Family claims

• Protect assets which are not ‘fruits of the partnership’

• Segregation e.g. ‘family silver’ 

• segregate within trust, partnership or corporate structure

• segregate, if possible, from assets used to support family expenses

• Avoid ‘nuptialising’ trusts• Avoid ‘nuptialising’ trusts

• Do not include spouses as beneficiaries

• Note letter of wishes

• Take care with existing trust not to do anything to ‘nuptialise’ trust



Family claims

• Pre-nuptial arrangements

• Not binding in the UK

• Influential if requirements satisfied

• Full financial disclosure

• Separate legal advice• Separate legal advice

• No undue pressure

• Rademacher case

• Post-nuptial arrangements

• Privy Council in MacLeod (2008)



Family claims

• Pre- and Post-nuptial arrangements

• Encourage family members to enter into such arrangements

• Requirement in order to benefit under family structures?

• Establish financial pot for weaker party which he/she will take on 

divorce



Litigation

• Types of exposure

• Business creditors

• Personal creditors

• Disappointed heirs



Litigation

• Business creditors

• Segregate business assets from family assets

• Use limited liability vehicles

• Avoid (as far as possible) using family assets as leverage for 

business

• Insurance cover



Litigation

• Personal creditors

• Segregation

• Identify risky assets e.g. yacht or aircraft

• Segregate within limited liability structures

• Contract operation to a third party

• Division of assets between spouses where appropriate

• Trusts and structures for the benefit of vulnerable beneficiaries



Litigation

• Trusts and structures for vulnerable beneficiaries

• Looking to segregate benefit and control



Litigation

• Segregate benefit and control

• Trusts

• Protective trust

• Family retain powers to hire and fire trustees or veto powers over • Family retain powers to hire and fire trustees or veto powers over 

key decisions

• Reserved powers

• Private trust companies



Litigation

• Segregate benefit and control

• Family companies

• Different classes of shares

• Shareholders’ agreements• Shareholders’ agreements



Litigation

• Segregate benefit and control

• Family Limited Partnership (FLP)

• General partner – manages partnership

• Limited partner – ability to benefit subject to terms of partnership • Limited partner – ability to benefit subject to terms of partnership 

deed



Litigation

• Disappointed heirs

• Claims against trusts

• Claims against estates



Litigation

• Disappointed heirs

• Recognise risks

• In terrorem clauses

• Linked with gift which fails if claim brought?

• Minimise grounds for challenge

• Lack of due execution

• Lack of capacity

• Lack of understanding



Litigation

• Disappointed heirs

• 1975 Act claims

• Letter explaining why exclusion of a beneficiary

• Only applies to assets held on death

• Claims under forced heirship regimes

• Identify vulnerable assets

• Choice of jurisdiction



Credit risk

• Counterparty risk

• Exposure to one counterparty?

• Custodian as nominee or owner?

• Security• Security

• Pooling

• Sub-custodian



‘Secret sons’

• Provision for benefit of child or partner without express provision 

being made in the will

• Lifetime trust

• Insurance

• Secret Trust in will

• Half-Secret Trust in will


